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PLAYBOOK TIP
Use this playbook as a guide to 
keep your plans in compliance 
and avoid penalties . 
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Putting Together a 401(k) Game Plan Plan Sponsor
Responsibilities

Fiduciary 
Best Practices

Financial
Advisor Support

PUTTING
TOGETHER

A 401(K)
GAME PLAN

PUTTING
TOGETHER

A 401(K)
GAME PLAN
Strengthen Your Game Plan
Providing 401(k) benefits requires a strong game plan . 
Establishing, managing, and administering a retirement 
plan carries significant financial consequences for your 
organization . That makes choosing the right financial 
advisor one of the most important decisions you will make . 
In fact, selecting the right financial advisor is the foundation 
of a successful 401(k) plan.

Fiduciary Responsibility: Perception vs. Reality
Look for a financial advisor who helps you understand the 
401(k) landscape and your fiduciary responsibilities . The 
table below outlines some common perceptions about plan 
administration and fiduciary obligations . Understanding the 
reality of 401(k) administration can help you establish and 
maintain a successful 401(k) plan . 

Perception Reality

All my participant notices are online .  
I don’t need to send anything out . 

This could be true, but only if a participant’s normal duties require accessing 
electronic information .  You also need to take steps that reasonably ensures 
actual receipt of the information . With tablets and smartphones, it’s easy to 
make assumptions, but you still have to check .

I don’t have any fiduciary responsibility . All plan sponsors retain some level of fiduciary duties . There’s no way to 
outsource everything .

Third-party administrators (TPA) take care 
of all my plan document and testing needs . 
I don’t need to worry about how things run 
because I pay ‘them’ to worry .

Many plan sponsors learn, in IRS audits, that plans aren’t operated according 
to the terms of the plan . Communication errors happen all the time . Sponsors 
are ultimately responsible for knowing what their plan document says and 
making sure the plan runs accordingly .

I don’t have responsibility for investment 
decisions . My participants get to select 
whatever investments they want .

While the safe harbor provisions in Employee Retirement Income Security Act 
of 1974 (ERISA) Section 404(c) provides some relief for participant decisions 
(and indecision in the case of the QDIA) the plan sponsor is still responsible 
for prudent selection and monitoring of plan investment alternatives .

Our financial provider is responsible  
for plan investments . 

Many times plan sponsors believe that they have outsourced the investment 
management when they remain the responsible party . 

A bank acts as trustee, so I don’t have  
to worry about the trust .

There are two kinds of trustees: directed and discretionary . The most 
common is directed . Directed trustees only act on the instruction of another 
fiduciary, so the plan sponsor usually retains all trustee responsibilities and 
pays someone else for the service .
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Rules for 401(k) Fiduciaries
As an employer sponsoring a 401(k) plan, you are known 
as the Plan Sponsor . In this role, you and the other 
fiduciary partners you enlist to assist with the plan bear 
responsibilities for acting in the best interest of the plan .  
To successfully fulfill your fiduciary role, it is imperative that 
you understand the full range of responsibilities you face . 

Q: What is fiduciary responsibility?

A: Fiduciary responsibility is the duty all 401(k) decision-
makers have to protect their 401(k) participants’ interests . 
As the sponsor of your organization’s 401(k) plan, you are 
one of the plan’s fiduciaries . There are ways to delegate 
responsibilities to other partners, but you can’t eliminate 
all of them . 

Q: Who is a fiduciary? 

A: A fiduciary is anyone with discretionary control or 
authority over elements of a 401(k) plan . Fiduciary status 
is determined by function—what plan administrators do 
to maintain and protect a 401(k) plan—not by title . Plan 
sponsors, administrative committees, plan trustees, 
named fiduciaries, and anyone providing investment 
education are generally fiduciaries . 

Q: How do I know my fiduciary responsibilities? 

A: Fiduciary duties and requirements are outlined and 
governed by the Employee Retirement Income Security 
Act of 1974 (ERISA) . That’s the rulebook you have to abide 
by . Each plan has a plan document that lays out the roles 
of the specified parties . An effective fiduciary team is 
critical in understanding and defining roles and will help 
eliminate confusion and the duplication of services . 

Q: What happens if I do not meet the fiduciary 
responsibilities?

A: Failure to meet your fiduciary responsibilities can 
result in personal liability for any breach, fines, and 
penalties that include removal as plan fiduciary . More 
often than ever, 401(k) plan sponsors are being sued for 
failing to act in the best interests of plan participants 
and their beneficiaries . Working with a financial advisor 
and/or an investment manager who understands the 
importance of upholding fiduciary governance structures 
can help you overcome this risk .

Q: The Department of Labor (DOL) proposed a new  
fiduciary rule. How does this affect me?

A: The fiduciary rule has had a labored life since being 
introduced on April 14, 2015 . On June 21, 2018, the 5th 
Circuit Court of Appeals issued a mandate vacating the 
rule . This means the Five Part-Part Test from 1975 is 
reinstated to determine if advice is ‘fiduciary’ advice . 
This test requires regular, individualized advice pursuant 
to a mutual understanding that the advice would be the 
primary basis for investment decisions . Given all the 
attention on fiduciary advice under the proposed rule, 
and the prospects of the DOL re-proposing the rule, it is 
not likely financial firms will go back to the old ways . A 
prudent fiduciary should discuss this directly with the 
financial advisor to find out how the financial service 
firm will operate in this period of uncertainty . Things 
to consider would be conflicts of interest, variable 
compensation, and best interest principles .

MORE QUESTIONS?
If you have additional questions that are 
not answered here, please contact us at 
800.236.7400 or sales@pai.com .
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Plan Sponsor Fiduciary Responsibility
As a Plan Sponsor, you can reduce your risk for ERISA 
penalties and meet your fiduciary responsibilities . 

1. Act Solely to Benefit the Plan
As a fiduciary, you will make decisions that impact the 
plan, participants in the plan, and their beneficiaries . To 
ensure their best interests are the basis of plan decisions, 
fiduciaries can only act in the best interests of the plan, its 
participants, and beneficiaries with the exclusive purpose  
of providing benefits to them .

2. Act with Prudence
In all decisions you make on behalf of the plan, ERISA 
requires that a fiduciary “shall discharge his duties with 
respect to a plan with the care, skill, prudence, and diligence 
under the circumstances then prevailing that a prudent man 
acting in a like capacity, and familiar with such matters, 
would use in the conduct of an enterprise of a like character 
and with like aims .” 

In other words, acting with prudence involves more than 
simply carefully considering all courses of action for the 
plan’s success . It effectively carries a requirement to seek 
out the guidance of experts to help guide the plan, since 
very few plan sponsors are experts in retirement plans . As 
a fiduciary, it is essential to document decisions you make 
on behalf of the plan and your decision-making process, 
including how and why you choose providers, how providers 
are monitored, and how you measure the success of the plan . 

3. Pay Only for Necessary and  
Reasonable Plan Expenses
Pay only for expenses that are both necessary for smooth 
plan operation and reasonable . Document plan expenses 
and any comparison research you conduct . Reasonableness 
of fees can be difficult to assess . This usually involves not 
just benchmarking fees but also a healthy dose of common 
sense . If your gut tells you something is too expensive, it 
often is . A useful way to think of this is to determine how 
much time a provider would spend working on your plan 
and then look at whether you would be willing to pay an 
employee of your company the same rate .

4. Follow Plan Documents
Plan documents provide a step-by-step guide to 
all administration rules, and outline the rights and 
responsibilities of everyone involved . Know your plan  
to ensure that all your fiduciary decision-making is 
consistent with established terms .  

5. Comply with Investment and  
Fee Disclosure Requirements
ERISA 404(c) offers a fiduciary safe harbor for bad 
investment results where participants control the investment 
decisions . The 404(c) relief is available if the fiduciary 
offers a prudent menu of investments and meets certain 
disclosure requirements . Informed participants are smarter 
investors . ERISA 404(c) requires fiduciaries to provide plan 
participants with educational financial information about 
investment options and plan fees, helping them make 
informed financial decisions . The safe harbor provision 
may offer a great deal of protection to fiduciaries for poor 
investment decisions made by plan participants, but you 
need to make sure you comply with all the requirements to 
meet the safe harbor . 

It’s also very important to ensure that all plan providers 
have delivered adequate fee disclosures to the sponsor and 
that this information is properly relayed to participants as 
required in ERISA 404(a)(5) .

HERE’S THE RULEBOOK 
The plan sponsor should:

1 . Act solely to benefit the plan

2 . Act with prudence

3 . Pay only for necessary and  
reasonable plan expenses

4 . Follow plan terms

5 . Comply with investment and fee disclosures

6 . Diversify investment options
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FAILURE to deposit
plan contributions

and loan repayments
in a timely manner.

FAILURE to monitor
fund performance

and fee costs.

FAILURE to sign
plan documents.

FAILURE to offer
diversified fund

selection.

Avoid These Common ERISA Failures 

Failure to fulfill your
FIDUCIARY OBLIGATIONS

has serious consequences.

Your financial advisor and TPA will help you fulfill these 
duties, but you bear ultimate responsibility for them.

6. Diversify Investment Options
Protect your participants and help them build a portfolio 
by offering diversified investment options that work for a 
variety of investment objectives . Participants are going to 
vary considerably with regard to their ability to stomach 
market volatility and withstand the ups and downs of 
markets . To accommodate all plan participant needs,  
you will need to offer a range of investment options  
from conservative to aggressive, unless it’s clearly not 
prudent to do so .  

Penalties
Potential penalties for failure to fulfill your fiduciary 
obligations may include the following:

 y A fiduciary may be held personally liable for  
the restoration of any losses or profits made 
through the use of plan assets . 

 y Monetary penalties may be issued for failure  
to disclose plan information to participants . 

 y The U .S . Department of Labor (DOL) and the 
Internal Revenue Service (IRS) can assess civil 
penalties, excise taxes, and criminal penalties  
for other compliance failures . 

 y In some cases of compliance failure, the DOL  
can remove fiduciaries and seize control of all 
plan management .
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Types of Fiduciaries

Named Fiduciary
Every plan must have at least one person or entity 
designated as the fiduciary of the plan . This person is the 
‘named fiduciary’ and is identified in the plan documents . 
The named fiduciary may:

 y Hire a service provider such as a recordkeeper,  
third-party administrator, or auditor

 y Interpret plan provisions

Investment Fiduciary
The plan’s named Investment Fiduciary accepts the 
fiduciary responsibility, minimizing the responsibility the 
plan sponsor has for their investment policies as well 
as the investment selection and monitoring . The named 
Investment Fiduciary:

 y Selects and monitors 3(38) Investment Managers

 y Sets investment policies for the plan

Investment Manager
The Investment Manager, also known as a 3(38), assumes 
full discretionary responsibility for selecting and monitoring 
plan investments . The named fiduciary is responsible 
for the selection of the Investment Manager, but once the 
Investment Manager is selected they have the fiduciary 
responsibility for the actual investment decisions . Under 
ERISA, the Investment Manager must be a bank, insurance 
company, or registered investment advisor . 

Investment Advisor
A 3(21) investment advisor shares the fiduciary 
responsibility with you, the Plan Sponsor . You still have 
full legal responsibility of the plan and must monitor the 
performance of the 3(21) fiduciary . Financial advisors can 
become the 3(21) investment advisor to the plan if they 
provide investment advice for a fee .

Plan Administrator
Section 3(16) of ERISA discusses the responsibilities of 
the plan administrator . They have statutory responsibility 
for ensuring all filings with the federal government, such 
as Form 5500, are made in a timely manner and important 
disclosures to plan participants are made . The plan 
administrator is not the same as a ‘Pension Administrator’ 
or ‘Third-party Administrator .’

Trustee
The trustee is a person or a group of persons recognized 
as having exclusive authority and discretion over the 
management and control of plan assets . An independent 
fiduciary has exclusive authority and control when they are 
appointed to the plan; the trustee reports to the independent 
fiduciary . There are two types of trustees: discretionary and 
directed . Directed trustees take orders from other fiduciaries 
whereas discretionary trustees are empowered to make 
decisions independently . The trustee is not to be confused 
with the ‘Custodian’ of the plan .
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Plan Sponsor Best Practices for 
Maintaining ERISA Compliance
ERISA was designed to help protect 401(k) plan participants 
so they can be informed about their financial decisions, set 
investment goals, and regularly contribute to their 401(k) plan . 

Key Points:
 y Operate your plan within ERISA 404(c) safe harbor 

provisions . ERISA safe harbors are options plan 
sponsors can use as shelter from some fiduciary 
investment liabilities . Meeting the requirements of 
404(c) protects you from penalties, civil action and 
criminal action in the event your plan’s performance  
is in question .

 y Stay informed about ERISA updates by working with 
your financial advisor and your 401(k) provider .

 y Regularly review the plan and associated fees .

 y Work with your financial advisor and/or Investment 
Manager to monitor plan investments and expenses 
as required by ERISA .

 y Provide information that allows your participants to 
make informed investment decisions . 

 y Make sure that all plan fiduciaries are eligible to serve 
as ERISA fiduciaries . (Section 411 of ERISA contains 
specific eligibility criteria .)

Work with Your Financial Advisor to Enhance  
Your Game Strategy
Working with a financial advisor who has a strong 
understanding of fiduciary responsibility and ERISA 
compliance not only enhances your game strategy but also 
provides an added layer of fiduciary support to your plan .

Financial Advisor Fiduciary Support
When selecting a financial advisor, look for someone  
who possesses the knowledge base to assist you with the 
appropriate fiduciary tasks or offers a retirement plan that 
has a fiduciary service included . Some key criteria to think 
about when choosing a financial advisor are that he/she:

1 . Understands the laws and compliance regulations 
surrounding 401(k) plans .

2 . Has fiduciary knowledge and decision-making 
support . Your financial advisor can help you consider 
whether your decisions are really in the plan’s best 
interest and identify all possible courses of action .

3 . Provides plan Investment Policy Statement (IPS) 
assistance . The Department of Labor has stated 
that the creation and adoption of a written IPS is 
consistent with ERISA’s fiduciary obligations . A 
sound IPS includes the overall investment strategy, 
list of potential investment categories, performance 
monitoring statement, and intention to comply  
with ERISA 404(c), if applicable . Your financial  
advisor can provide information on how to draft  
an IPS for your plan . 

4 . Selects diversified investment offerings for your plan .
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Why PAi?
As a 401(k) plan service provider, PAi can save you and 
your financial advisor time while offering low-cost 401(k) 
administration with transparent fees and easy-to-use 
technology . PAi provides industry-leading administration 
and recordkeeping services for plans with one to 250 
employees and up to $10 million in assets . We work 
with approximately 192,000 employee accounts, 15,900 
employers, and nearly $4 .6 billion in retirement assets . 

As of 12/31/2018 . 

PAi Can Help:
 y Maintain low plan fees

 y Provide your financial advisor with plan data

 y Communicate plan performance with your participants 
to promote successful outcomes

Learn more about PAi at pai.com .

Contact us at 800.236.7400 or sales@pai.com .

POST GAME WRAP UP
You can build a successful 401(k) plan for 
your participants, save time, and maintain 
ERISA compliance when you work with a 
fiduciary-focused financial advisor and PAi .

*Firms include broker dealers, registered investment advisors, and other intermediaries.
As of 12/31/2018.

15,900 192,000 OVER 550
employers employees firms*

PAi serves:Focused on

participant
outcomes

$4.6 billion
in assets under 
administration

payroll & HRIS
providers

Integrated with

NATION’S
LARGEST

BANKS

Partnered with
two of the 

$ $ $$$ $ $

OUR VISION: A WORLD WHERE WORKERS OWN THEIR RETIREMENT READINESS.

Our Story
PAi provides retirement savings solutions to businesses nationwide, from 
one employee to hundreds of plan participants. Independently owned and 
operated since 1983, we continue to focus on helping people prepare for their 
retirement. Whether or not you are working with a financial advisor or a CPA, 
our experienced retirement representatives—real people, not robots—are 
here for you every step of the way.

PAi QUICK
FACTS
PAi QUICK
FACTS

These materials have been prepared for informational purposes only and are not tax or legal advice .
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