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A New Playbook.
The Fiduciary 
Rule.



The Final Ruling

With the possible exception of whether clients are better off in actively or passively managed 
investments, few things in the investment management industry have been as hotly contested as 
the twice proposed and newly finalized revision to Section 3(21) of the Employee Retirement Income 
Security Act (ERISA) that changes the longstanding definition of “fiduciary” for retirement accounts.  
Those opposed and those that advocated for the new rule had reasonable and well thought out 
arguments (see below) and the ensuing years of discussion highlighted a number of important 
business implications that were considered by the DOL when it issued the final regulation in April.  

In issuing the final rule, the DOL vastly expanded the definition of “investment advice” under Section 
3(21) of ERISA.  Prior to this rule, the determination of whether someone was giving investment 
advice was made pursuant to a five part test  where the advice had to be made on the purchase/
distribution of securities on a regular basis pursuant to a mutual understanding that the advice was 
going to be the primary basis for investment decisions and individualized to the needs of a particular 
plan.  Under the new definition, many of the loopholes that existed under the five part test have 
been closed resulting in a rule that casts a very wide net and will cause providers who have not been 
a fiduciary to become one once the rule goes into effect on April 10, 2017.

To be or not to be...an investment fiduciary

Each financial professional has their own unique business model and value proposition.  There’s 
not an easy way to determine if your current service model will make you a fiduciary under the new 
definition, which is one of the reasons there has been so much discussion about the implications of 
the rule.  The marketplace in 2018 will be very different from today’s marketplace.  Under the new 
rule, you’ll be a fiduciary if you:

• Make a recommendation to a plan, fiduciary, participant, or IRA owner with regards to the 
management of investments for compensation; and

• acknowledge fiduciary status; or

• deliver advice pursuant to an agreement or understanding that the advice is based on the 
investor’s needs; or

• advise a specific investor about whether they should make an investment or management 
decision.

There are some exceptions, but these will typically be inapplicable for most small plans and that is 
beyond the scope of this paper. 

Opposed Advocated
• DOL was imposing unnecessary regulations 

and wreaking havoc

• Already covered under existing SEC and FINRA 
rules and regulations

• Could cause a shortage of investment 
advice in small retirement plans due to cost 
inefficiencies

• Participants should be able to rely on getting 
advice that is in their best interest

• The hidden costs of conflicted advice 
significantly impair savers ability to generate 
sufficient retirement income

• Merely disclosure of the existence of 
conflicts of interest is an insufficient 
protection for retirement savers



As with most regulatory changes, the devil is in the details.  In this rule, the definition of 
“recommendation” is where the fun really begins.  The rule states that a recommendation is “a 
communication that, based on its content, context and presentation, would reasonably be viewed as 
a suggestion that the advice recipient engage in or refrain from taking a particular course of action.”   
The DOL further acknowledges that a recommendation can be a series of actions that, when viewed 
in whole,  add up to a recommendation even if no single communication is a recommendation on a 
stand-alone basis. 

There are also many important actions that were overtly exempted from being a recommendation, 
on a stand-alone basis.  These exemptions include: 

• Making available an investment platform to a plan 
fiduciary and assisting sponsors with some ancillary 
actions related to the platform.

• Providing general information that is geared toward a 
wide audience and not a specific plan or person.

• Providing qualified investment education (including 
plan information, general investment or retirement 
education, asset allocation models).

• Certain interactive investment materials.

• Suggesting that a potential client “hire me” is not a recommendation.

What if I’m a fiduciary?

This change was effected in response to a general concern that the existing definition enabled 
non-fiduciaries to “give imprudent and disloyal advice; steer plans and IRA owners to investments 
based on their own, rather than their customers’ financial interests; and act on conflicts of interests 
in ways that would be prohibited if the same persons were fiduciaries.”  It’s no surprise that the final 
rule preserves the longstanding expectations on fiduciary conduct including effecting services in a 
prudent manner with an undivided loyalty to the customer.  

Many common practices can create a conflict of 
interest.  Some of these are easy to identify while 
others may exist at a firm level and be largely 
unknown to a representative.  The rule applies to 
both the individual representatives and their firms.

While some firms have compensation structures 
that are truly level without anything that could 
cause a conflict of interest, most firms will make 
some material changes to their policies and 
procedures for servicing retirement plans.  These 
policy changes would be made to comply with the 
Best Interest Contract Exemption (BICE).  The BICE 
is a class prohibited transaction exemption that 
was finalized with the new fiduciary rule to enable 
firms to continue to engage in activities that create 
conflicts so long as there are adequate policies and 
procedures in place to ensure clients’ best interests 
are served.

“A recommendation is a 
communication that, based 
on its content, context and 

presentation, would reasonably 
be viewed as a suggestion that 

the advice recipient engage in or 
refrain from taking a particular 

course of action.” 

Examples of Conflict of Interest

Some examples of conflicts that could lead to 
issues under this rule would include:

• Use of a specific share class when a less 
expensive option is available

• Recommending a plan investment to a 
participant if it has a higher payout to you 
than others

• Sales incentives

• Use of fund families that have side 
agreements with your firm creating       
non-level compensation

• Recommendation to move money from a 
plan you service to another product when 
your compensation changes from one 
product to another



Sounds complicated!  What should I do now?

Firms are currently scrambling to try to find the most workable 
solutions for their representatives.  First and foremost, check 
with your back office to see if they have any guidance for you.  If 
your firm has policies in place, follow them.  If something doesn’t 
sound right, question it.  Under the rule, both you and your 
firm are held responsible for failures.   When you have personal 
responsibility, you should go that extra mile to make sure the 
firm’s policies are sufficiently protecting you.  In addition to that, 
below are some suggestions to consider:

• Determine if you are providing fiduciary services.  Many people are looking at the new rule 
as being so broad that it’s simply not possible to provide non-fiduciary services as a financial 
professional, but that’s not correct.  A retirement service, such as PAi’s fiduciary CoPilot, helps you 
continue to provide services to plans without requiring you to be a fiduciary to the plan.  

• If you are a fiduciary, have your service agreements reviewed by ERISA counsel.  There are 
a number of disclosures that need to be made to comply with the BICE and missing one of them 
could be a disaster for you.  

• Act like a fiduciary, whether you are or are not one.  We believe that most financial 
professionals already try to do what’s best for their clients.  Fiduciaries under the new rule will be 
required to take this to the next level and act with an undivided loyalty to their clients and in a 
way that “…a prudent man, acting in like capacity and familiar with such matters would use in the 
conduct of an enterprise of a like character with like aims.”  

• Avoid any incentives that could appear to influence the advice you give, whether or not it 
actually would.  Those free meals from wholesalers, conference registrations, etc… will all come 
under much more scrutiny than they have in the past.  

• Disclose all of your (and your firm’s) compensation and conflicts of interest that relate or 
could relate to your client relationship.  One of the necessary steps in complying with the BICE 
is that you charge no more than reasonable compensation, which directly relates to complying 
with the prohibited transaction exemption under ERISA Section 408(b)(2).  If you aren’t sure, err on 
the side of caution.

Conclusion

Much of the work that needs to be done is specific to financial institutions and their representatives, 
but PAi saw these changes coming years ago and developed a solution to help financial professionals 
stay compliant under the new rule while enhancing their value proposition.   By presenting platforms 
to consider, assisting in plan monitoring and driving participant engagement, you’re providing value-
added services to plan sponsors that are essential to the plan’s success.  

This regulatory change is complex and full of potential traps and pitfalls for the unwary.  As 
comprehensive as the new rule is, it still stops short of what participants need.  A retirement service, 
like what PAi offers, takes the meaning and execution of fiduciary expectations to the next level by 
incorporating participant outcomes.

“Under the rule, both 
you and your firm 

are held responsible 
for failures.“
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Mark Nicholas is the Chief Compliance Officer at PAi and an advocate of independent retirement plan 
fiduciaries. PAi has partnered with many financial intermediaries and payroll companies to offer CoPilot 
as a retirement service that is designed to mitigate fiduciary responsibilities through the use of behavioral 
economic principles inside retirement plans. 


